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HCGOWD, GOdfrey’ Dwker’ McH&ckin, i) @0\92/
Shipman & McClane. Y%
Elghteenth Floor

Commerce Building

Fort Worth, Texas 76102

Attention: John W, McMackin, Ecquire
Gentlemen:

We refer to your letter dated August 8, 1972, and subszquent dDZQﬁ
cocreopondence, on behalf of Howell Instruments, Incorporated [)LG?
(Howell), protesting against the Department of the Navy's use for
procurement purposes of data which you contend is proprietary to
Howell,

4 On June 22, 1972, request for techniecal proposals (RFTP)

- HO0156-T2~RITP-0496 was issued by Naval Air Engineering Center,
Philadelphia, Pennsylvania. The solicitation celled for technical
propaoels for furnishing 60 engine trim test rRets in accordance
with the ‘:cquirements of purchase description 35 (FD-35), dated e
Jung 12, 1972, These gsets are used to determine whether an 4
engine is yerforming efficiently and to determine what adjuste /
ments to th: engine are required. The requiremants included /
indicators %o read revolutions per minute (RBi), temperature
and pressur., and circuitry for correcting RII{ and temperature
to a standard day condition (59°F,) and for computing engine
pressv.~e ratio,

As backpground, it is reported that the general requirements
for the teat unit werc net at a meeting held on February 3, 1971,
between technical personnel from lowell, llavy and Fratt & Whitney
Alrceraft (¥'). The record indicates that it wos concluded at
this meeting that a test set wns to be furnished by Hovell, under
& subcontract with I, to be delivered to the lHavy pursuant to
Pi's prime contract (No, NOOO19-70-C«-0208) with the Ravy for
TF30=-P~-k12 engines and support equipment for the F-lhA aireraft,
At thig time Howell provided the Navy with tlivee drawings which
depicted the confipuretion of the control ponel, externual diren-
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After 15 of theme test nets (H235) had been furnished to the Navy
by ¥ pursuant to its purchase order No, 807153 to Howell, dated
April 28, 1971, the Navy concluded that any sdditional procurement of
these devices shoulr e on a competitive dasis,

In early May 1972, Howell was informed pf the llavy's intent to
solicit competitive proposals, MNHowell erypressed its concern to thu
Navy that the gpecification to be released in the solicitation might
contein dats which llowell considered proprietary and requested an
opportunity to review the Navy purchasgse description before its
release, This requeast was denied by the Navy on the basis that a
prior release of the purchase description to Howell could give it an
unfeir competitive advantage over other prospective offerors, The
Navy then issuod soldcitation 1I00156-72-RFTP-0495 on June 22, 1972,
which incorporated the three restricted llowell drawings previously
yrovided to the Navy,

On August 8, 1972, you protested to this Office againat RFTP-
04o6., Meanvhile, the Navy had cancelled RFTP-O496 and on August 1,
1972, issued u new solicitation (RFIP-1i00156+73-NFTP-0104), vhick
included & revised purchese descripticn (PD=35A) elininating the
three Jiowvell drawings, Howall states that it raecelved this
solicitation soon after August 8, 1972, Vith regard to the cancel-
letion of RIFTP-0L96, Navy concluded that its use of the Howell
dravinga was contrary to the policy established in Armed Bervices
Procurcment Regulation (ASFR) L-106,1(e) because they bore a
resirictiv:z legend end were not furnished to the Navy purguant to
the texrma of eny contract wvhich gave it any rights to the drevings,
Hovever, the llavy also concluded that vhile use of the Howell
drawings themeelves was restricted by the legend on the drawings,
the information depicted in the drawings was not proprietary to
Howell,

In thia connection, the Navy reports that the drawings depict
only information vhich is readily discloseld by phyeicel inspection
of the item itself, such as the external dimensions, the layout of
the control panel, and the connecting ccbles, and not detailed ine
formation as to the component's manufacture or cssembly, The Navy
takes the position thet such requirements are not proprietary because
they are based upon information which had been previously published
or furnished to the Navy without restriction by Howell, Pratt &
¥hitney, and other manufacturersj that some of the components are
commercially aveilcble; and that each of the requircments in PD-35A4
vas establisghed on the bagin of the porformance of the engines to
ba tested as indicated by engine trim charts prepered by the engine
manufacturer, the emiiyment in the fleet whien wvilil be uscd in
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2+ The specification as now worded merely describes the
purpose of the equipment and the functions desired to de
performed by it, The specification includes no informas:
tion detailing how the component parts..are to be manu-
factured or assembled in combination with each others

unr does the opecification contein detailed deascriptions
of the circuitry involved. The information contained

in the specification == performance paremeters, physicel
characteristics, quality assurance tests, ete, -= consists
of functional statements describing the desired dilugnostic
capabllity of the test eset in order that the performance
capabilities of various engines can be accoxmodated and
datminado

3. Accordingzly, since details of gpecific designe or
features are not disclosed in the specification FD 35A,
.4t 4p considered to be a performance~type specification
and therefore not containing technical information that
can be properly considered to be proprietary to a single

By letter dated Auzust 23, 1972, you reasserted your protest, this
time objecting to the new solicitation., It is your position that the
information depicted on the lowell drawvings, improperly included in
the canceller golicitation and purchase description (PD=35), has been
converted to & narrative form and included in the new solicitation
and PD=-35A. Accordingly, you conclude that PD=35A incorporates the
pcane propriefary information included in Pp-35 and, therefore, the
current solicitation must likewvise be cancelled, You assert that
tho specificotions included in both PD=35 end FD=-35A are degipgn
specificationg detalling types of ceircuits to be used, dimensgional
outlines of boxes, vreipghts,' switch functions, panel layouts, types
of connectors, coble detaila, and test specifications, which you
contend are almost an exact copy of the 11236 trim test set and,
therefore, violative of lowell's proprietary rights. To substuuntiate
these charpaes, ycu have furnished a detaileld comparative analysis of
what you consider the mogt "apparent and flegrant' similarities ive-
tween the golicitation specifications and the Howell 11235 cpecifi-
cutions, You point out that while PD=35A onitted the rost obvious
eppropriations of H236 design specifications, it continues to contain

proprictary data,

You state thet liowell alrecdy has been injured by the Havy's
actions cnd bas an irmzadiante cource of action for damur~es paainsgt
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to a number of our decisions to support your argument that the instant
solicitaticn should be canceled, '

In addition, the recorid contains a letter dated November 27,
1972, from the Division Assistant Counsel, United Aircraft Corpo-
ration, Pratt & Whitney Aircraft Division, which expresses that
firm's opinicn that B was unable to provide the Navy unlimited
rights to the reouirements for the test sot since a substantial part
of the specificution was proprietary to Howell, The Navy has taken
exception to Fil's position, stating the view that i{ts prime contrast
wvith P4 oblizates that {irm to provide the llavy with unlimited
rights in certain drawings and that ths drawingas which PW has thus
far provided do not fulfill that fim's contractual requirecments.

Tae Navy points out that it possesses “Jandbook, Operation,
Service and Overall Instruction" (PiA243G5), dated April 1, 1972,
vhich contains all of the disputed requirements ineluded in FD-35A,
This handbook, which containa a Howell proprictary legend, was
furnished ! by llowell pursuant to purchase order Ho, 8C7153, and
in turn dellvered to the liavy by IV in accordance with the prime
contract,s The record indicates that the prime contract between the
liavy and F/ contains the clawse entitled "Rights in Technicel Data
(Peb 19565)" set forth in paragraph 9-203(b) of the Armed Bervices
Procurement Regulation (ASPR). The clause providas, in part, as
follows:

#* * » * *

(v) Qovernxent Rights

{1) The Government shall have unlirited rights in:

# * * * *

(v) manunls or instructional materials prepared
for ingtallatlon, operation, maintenance or
training purposes,

Section (g) of the clause entitled "Acquisition of Data from Sube
contractors", provides that vhenever any technical data ies to be odbe
tained from a subcontractor, the contractor sball use the same clause
in the subcontract, vithout alteration,

Pararroph 9 of the "Terms and Conditions of Purchasc", f{neluded
in the B nurchare order for the N236 test scte and manucls provides,
KAV V% of A SN S N E
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Procurement;, Regulation clauses as in effect at the date
hereof; * # # ASPR G=203,1 "Basic Data Clause®™ # # #,

Although the undated form included in the purchase order refcrences
the “Basic Data Clawse', you have agreod that Howell's gubcontract
is governed by the "Rights in Technical Data" elause of 1965,
referred to sbove,

It is the NHavy's position that am & result of the expreas nro-
visions concerning rights in technical data contained in bnth the
prime contraet and the purchase order, it eontracted tor and obe
tained unlinited rights in th2 subject manual notwithstanding any
legend which Howell affixed thercto,

You argue that the subject data clause only entitles the Navy
to unlimited rights in the manual for the purposes of ingtallation,
operation, maintenance or training., You assert that any use of the
manual for procurement purposes is eontrary to the intent of the
rights in data clauge and in the instant case, where the manual
carrics a reatrictive legend, amounts to "confiscation',

In this regerd, we note that paragraph (a)(3) of the subject
data clauge provides that "unlimited rights" means rights to "use,
duplicate or disclose technical data, in wnole or in part, in any
nanner end for any purpose whatsoever. (Underscoring supplied,)

It is clear, thereiore, that "unlinited rights" in the subject
nanual would include the right to use the material contained therein
{for procurrment purposes.

We recognize that the owner of proprictary data may protect
ilgelf sgeinnt the unauthorized use of such data, but the owner of
the date mey also contract to obligate itsclf to deliver such ine
formation for unrentricted use as a part of the contract consideratione-
then such unrestricted use is not unauthorized, See gencrally,
D-167365, November 1k, 1959 and B-156959, Decemdbey 6, 1965.

Aa you have pointed out, thig Office hes held tnst the Govern-
ment should not digcloss or use proprietary data for procurement
purpcses without the consent of the owrer of guch data, 43 Comp.

Gen, 193 (1963), In this case, however, the Navy contends that the
procuremant in quastion doca not include data of a proprioctary
nature and that, in any event, the disputed requirements are con-
teined in uw menual vhich was furnished to the Navy with wnlimited
rights, It has offered forceful arguments in support of its pozition,
Althﬂv~h you hava atpan~lv 61~ﬂ“+ﬂd the HMavelyp wﬂﬂition. ve #re not
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Howell's proprietary rights are being violated, we Co not believe
that owr Office would be jJustified in disturbing a competitive
procurement, -

-
Accordingly, your protest must be demied,
8incerely yours,

PAUL G, DEMBLING

Far the Comptroller CGeneral
of the Unitesd States





